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As an effect of the rapid increase of information communication and the 
increasing development of surrogate technologies, more and more people choose to 
go abroad for surrogacy, thus forming the international surrogacy phenomenon. 
Accordingly, the legal issues relating to international surrogacy gradually occured. 
This paper starts the topic of the establishment of paternity in international surrogacy  
with an international surrogacy case. The general principle is that after the surrogate 
baby is born, the couple that are looking for surrogate need to establish parent-child 
relationship in the country where surrogate baby is given birth. Taking the practice of 
India, Britain and the United States for example, although different countries take 
different measures to determine parentage, the tendency is to establish a legal parental 
relationship between the the couple and the surrogate baby within the country.When 
the couple take the surrogate baby back to their own country, they will face the 
problem of recognition of foreign surrogate decision. The case is the leading authority 
on the establishment of parent-child legal relationship in the home country of the 
couple .The discussion analyzes the function of The European Convention on Human 
Rights and Convention on the Rights of the Child when the parentage in international 
surrogacy can’t be determined for the reservation of public order. The last part 
focuses on the resolution of the problem of establishing parentage in international 
surogacy by way of unilateral and multilateral international private law and give some 
suggestions for relevant laws in China. 
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的代孕母亲成功怀孕了。2000 年 3 月 1 日，检测出该代孕母亲怀的是双胞胎。
2000 年 7 月 14 日，在 Mennesson 夫妇以及代孕母亲及其配偶的申请下，加利福
尼亚最高法院认定 Mennesson 夫妇为代孕所生婴儿的生理上的父亲与法律上的
母亲，并且判决特别指出在出生证明上 Mennesson 夫妇应该被登记为父亲和母














                                        
① European Court of Human Rights.2015.Mennesson v. France,Judgment. 
② 所有涉及到第三方的生殖协议均无效. 








































                                        
① 目前为止该公约已有 140个签署国，中国于 1990年 8月 29日加入该公约，1993年 3月 2日批准其生效。
<https://treaties.un.org/pages/ShowMTDSGDetails.aspx?src=UNTSONLINE&tabid=2&mtdsg_no=IV-11&chapte
r=4&lang=en#4> 
② 例如，《联合国儿童权利公约》第 9 条和第 10 条就指出缔约国应确保不违背儿童父母的意愿使儿童和父
母分离并且有权同父母双方经常保持个人关系和直接关系。 
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